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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Mi l waukee 

Count y,  Jef f r ey Kr emer s,  Judge.    Reversed and cause remanded.   

 

¶1 DAVI D T.  PROSSER,  J.    Gene L.  Ol st ad ( Ol st ad) ,  sui ng 

i ndi v i dual l y and as c l ass r epr esent at i ve of  al l  ot her s s i mi l ar l y  

s i t uat ed,  appeal s f r om a f i nal  or der  of  t he Ci r cui t  Cour t  f or  

Mi l waukee Count y gr ant i ng Mi cr osof t  Cor por at i on' s ( Mi cr osof t )  

mot i on f or  summar y j udgment  and di smi ssi ng Ol st ad' s act i on 

al l egi ng t hat  Mi cr osof t  empl oys monopol i st i c pr act i ces 

pr ohi bi t ed by Wi s.  St at .  § 133. 03 ( 2001- 02) . 1  The ci r cui t  cour t  
                                                 

1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2001- 02 edi t i on unl ess ot her wi se i ndi cat ed.  
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di smi ssed Ol st ad' s compl ai nt  because i t  f ound t hat  Chapt er  133 

of  t he Wi sconsi n St at ut es appl i es onl y t o i nt r ast at e commer ce.   

We r ever se t he ci r cui t  cour t ' s  or der  because we concl ude t hat  

Wi sconsi n' s ant i t r ust  st at ut es may r each i nt er st at e commer ce i f  

( 1)  act i onabl e conduct ,  such as t he f or mat i on of  a combi nat i on 

or  conspi r acy,  occur r ed wi t hi n t hi s st at e,  even i f  i t s  ef f ect s 

ar e f el t  pr i mar i l y out si de Wi sconsi n;  or  ( 2)  t he conduct  

compl ai ned of  " subst ant i al l y  af f ect s"  t he peopl e of  Wi sconsi n 

and has i mpact s i n t hi s st at e,  even i f  t he i l l egal  act i v i t y 

r esul t i ng i n t hose i mpact s occur r ed pr edomi nant l y or  excl usi vel y  

out si de t hi s st at e.  

I .  FACTS AND PROCEDURAL POSTURE 

¶2 Ol st ad, 2 seeki ng t o r epr esent  a c l ass of  Wi sconsi n 

consumer s, 3 al l eges t hat  Mi cr osof t  cont r ol s a " domi nant  and 

per si st ent  shar e"  of  t he mar ket  f or  I nt el - compat i bl e4 per sonal  

comput er  oper at i ng syst ems.   I n 1985 Mi cr osof t  i nt r oduced i t s 

                                                 
2 Ther e i s a quest i on whet her  Ol st ad i s a pr oper  c l ass 

r epr esent at i ve.   At  or al  ar gument ,  Ol st ad' s counsel  asser t ed 
t hat  i f  t hi s cour t  r ever sed t he ci r cui t  cour t ' s  or der ,  he woul d 
subst i t ut e a new cl ass r epr esent at i ve.   Because t he ci r cui t  
cour t  ul t i mat el y di smi ssed Ol st ad' s compl ai nt ,  i t  never  
addr essed t he i ssue of  whet her  t o cer t i f y t he c l ass.   We need 
not  r each t he i ssue f or  t he pur poses of  det er mi ni ng t hi s appeal .    

3 Ol st ad asser t s t hat  t he c l ass consi st s of  " al l  per sons or  
ent i t i es i n t he St at e of  Wi sconsi n who pur chased f or  pur poses 
ot her  t han r e- sal e or  di st r i but i on dur i ng t he l ast  s i x year s,  
Mi cr osof t  l i censed I nt el  compat i bl e PC oper at i ng syst ems. "   The 
cl ass does not  i ncl ude gover nment  ent i t i es.   I d.  

4 " I nt el "  i s  a br and of  mi cr opr ocessor  commonl y used i n 
per sonal  comput er s.  
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" Wi ndows"  oper at i ng syst em.   I n t he f ol l owi ng year s,  Mi cr osof t  

r el eased newer ——and i ncr easi ngl y domi nant ——ver si ons of  Wi ndows.   

Ol st ad al l eges t hat  Mi cr osof t ' s  Wi ndows mar ket  shar e has " at  

t i mes exceeded ni net y- f i ve per cent . "   

¶3 Ol st ad cl ai ms t hat  Mi cr osof t ' s  domi nant  mar ket  shar e 

act s as a bar r i er  t o ent r y f or  woul d- be compet i t or s.   He al l eges 

t hat  Mi cr osof t  has cr eat ed a cont i nuousl y i ncr easi ng f eedback 

l oop:  t hat  i s ,  because " ever yone"  uses Wi ndows,  al l  new 

consumer s must  al so buy Wi ndows.   I n Ol st ad' s v i ew,  t hi s 

f eedback l oop has become a vi c i ous cycl e f or  consumer s.   He 

cl ai ms t hat  Mi cr osof t  has engaged i n var i ous f or ms of  

ant i compet i t i ve conduct  t o mai nt ai n i t s monopol y,  i ncl udi ng 

act i vel y di scour agi ng compet i t or s f r om " encr oachi ng upon i t s 

oper at i ng syst em monopol y. "   

¶4 I n 2000 a Uni t ed St at es Di st r i ct  Cour t  i n t he Di st r i ct  

of  Col umbi a accept ed most  of  t hese ar gument s.   Uni t ed St at es v.  

Mi cr osof t  Cor p. ,  97 F.  Supp.  2d 59 ( D. D. C.  2000)  ( f i nal  

j udgment ) ;  Uni t ed St at es v.  Mi cr osof t  Cor p. ,  87 F.  Supp.  2d 30 

( D. D. C.  2000)  ( concl usi ons of  l aw) ;  Uni t ed St at es v.  Mi cr osof t  

Cor p. ,  84 F.  Supp.  2d 9 ( D. D. C.  1999)  ( f i ndi ngs of  f act ) .   

Ol st ad di r ect s our  at t ent i on t o t he Di st r i ct  Cour t ' s  f i ndi ngs 

f or  " t he det ai l s of  Mi cr osof t ' s  and i t s co- conspi r at or s '  

conduct . "   

¶5 I n i t s " concl usi ons of  l aw, "  t he Di st r i ct  Cour t  f ound 

t hat  Mi cr osof t ' s  conduct  v i ol at ed t he f eder al  Sher man Act  

" suf f i c i ent  t o meet  anal ogous el ement s of  causes of  act i on 

ar i s i ng under  t he l aws of  each pl ai nt i f f  st at e, "  one of  whi ch 
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was Wi sconsi n.   Mi cr osof t ,  87 F.  Supp.  2d at  54.   Mi cr osof t  

ar gued t hat  " a pl ai nt i f f  cannot  succeed i n an ant i t r ust  c l ai m 

under  t he l aws of  .  .  .  Wi sconsi n wi t hout  pr ovi ng an el ement  

t hat  i s  not  r equi r ed under  t he Sher man Act ,  namel y,  i nt r ast at e 

i mpact . "   I d.  at  55.   The cour t  r ej ect ed Mi cr osof t ' s  ar gument ,  

concl udi ng t hat  even i f  a st at e l i ke Wi sconsi n had such a 

r equi r ement ,  " t hat  el ement  i s mani f est l y pr oven by t he f act s 

pr esent ed her e. "   I d.   The cour t  was " compel [ l ed] "  t o t he 

concl usi on t hat  " Mi cr osof t ' s  ant i compet i t i ve conduct  has 

subst ant i al l y  hamper ed compet i t i on"  i n Wi sconsi n.   I d.   

Accor di ngl y,  t he cour t  f ound t hat  Mi cr osof t  v i ol at ed 

Wi s.  St at .  § 133. 03.   I d.  at  56.  

¶6 Mi cr osof t  appeal ed,  and t he Uni t ed St at es Cour t  of  

Appeal s f or  t he D. C.  Ci r cui t  af f i r med t hat  par t  of  t he Di st r i ct  

Cour t ' s  deci s i on hol di ng t hat  Mi cr osof t  commi t t ed monopol y 

v i ol at i ons.   Uni t ed St at es v.  Mi cr osof t  Cor p. ,  253 F. 3d 34,  51 

( D. C.  Ci r .  2001) .   The cour t  of  appeal s r emanded t he case f or  

f ur t her  f i ndi ngs on ot her  i ssues.   See i d.  at  95.  

¶7 Ol st ad al l eges t hat  as a r esul t  of  Mi cr osof t ' s  

ant i compet i t i ve conduct ,  Wi sconsi n consumer s have pai d 

ar t i f i c i al l y  hi gh pr i ces f or  Mi cr osof t  pr oduct s over  t he past  

s i x year s.   He ar gued t o t he c i r cui t  cour t  t hat  Mi cr osof t ' s  

conduct  v i ol at ed Wi s.  St at .  § 100. 18 ( pr ohi bi t i ng unf ai r  t r ade 

pr act i ces)  and Wi s.  St at .  § 133. 03 ( pr ohi bi t i ng unl awf ul  

cont r act s and conspi r aci es) .  

¶8 Mi cr osof t  deni ed t hese al l egat i ons and moved f or  

summar y j udgment .   Mi cr osof t  not ed t hat  i t  i s  a f or ei gn 
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cor por at i on,  not  or gani zed under  t he l aws of  Wi sconsi n,  and i t s  

pr i nci pal  pl ace of  busi ness i s not  i n Wi sconsi n.   I t  i s  

undi sput ed t hat  most  of  t he conduct  compl ai ned of  occur r ed 

out si de Wi sconsi n and af f ect ed i nt er st at e commer ce.   Mi cr osof t  

ar gued t hat  Wi sconsi n cour t s have consi st ent l y hel d t hat  

Wi sconsi n' s ant i t r ust  l aw,  Chapt er  133,  does not  appl y t o 

conduct  t hat  pr i mar i l y af f ect s i nt er st at e commer ce.   Mi cr osof t  

al so ar gued t hat  Ol st ad f ai l ed t o st at e a c l ai m act i onabl e under  

Wi s.  St at .  § 100. 18.  

¶9 The Mi l waukee Count y Ci r cui t  Cour t ,  Jef f r ey Kr emer s,  

Judge,  gr ant ed Mi cr osof t ' s  mot i on and di smi ssed Ol st ad' s 

compl ai nt .   I n an or al  r ul i ng,  Judge Kr emer s hel d t hat  

pl ai nt i f f s l i ke Ol st ad coul d not  r ecover  under  Chapt er  133 

because i t  does not  ext end t o i nt er st at e commer ce.   Judge 

Kr emer s r el i ed on a l i ne of  cases begi nni ng wi t h Pul p Wood Co.  

v.  Gr een Bay Paper  & Fi ber  Co. ,  157 Wi s.  604,  147 N. W.  1058 

( 1914) .    

¶10 Ol st ad appeal ed, 5 and t he cour t  of  appeal s cer t i f i ed 

t he f ol l owi ng i ssue t o t hi s cour t :  " Does Wi sconsi n' s ant i t r ust  

act ,  Wi s.  St at .  § 133. 03,  appl y t o i nt er st at e commer ce af f ect i ng 

Wi sconsi n commer ce?"   We accept ed t he cer t i f i cat i on.  

¶11 I n t hi s appeal  we ar e not  concer ned wi t h t he t r ut h or  

mer i t  of  Ol st ad' s al l egat i ons.   The ci r cui t  cour t  di d not  

                                                 
5 Ol st ad deci ded not  t o pur sue t he ci r cui t  cour t ' s  di smi ssal  

of  hi s c l ai m under  Wi s.  St at .  § 100. 18,  because he di d not  br i ef  
t hat  i ssue t o t hi s cour t .   Accor di ngl y,  we addr ess onl y t he 
i ssue cer t i f i ed by t he cour t  of  appeal s.  
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addr ess t he subst ance of  t he c l ai m t hat  Mi cr osof t  v i ol at ed 

Chapt er  133.   The ci r cui t  cour t  concl uded t hat  cont r ol l i ng 

pr ecedent  di d not  al l ow i t  t o consi der  whet her  Chapt er  133 had 

been vi ol at ed because,  as a t hr eshol d mat t er ,  t he st at ut e coul d 

not  appl y t o t he i nt er st at e conduct  at  i ssue.   Accor di ngl y,  we 

must  deci de whet her  t he Wi sconsi n st at ut e r eaches i nt er st at e 

commer ce.    

¶12 We r evi ew t he ci r cui t  cour t ' s  gr ant  of  summar y 

j udgment  i ndependent l y,  appl y i ng t he same met hodol ogy as t he 

c i r cui t  cour t .   Smaxwel l  v.  Bayar d,  2004 WI  101,  ¶12,  274 

Wi s.  2d 278,  682 N. W. 2d 923.   Summar y j udgment  " shal l  be 

r ender ed i f  t he pl eadi ngs,  deposi t i ons,  answer s t o 

i nt er r ogat or i es,  and admi ssi ons on f i l e,  t oget her  wi t h t he 

af f i davi t s,  i f  any,  show t hat  t her e i s no genui ne i ssue as t o 

any mat er i al  f act  and t hat  t he movi ng par t y i s  ent i t l ed t o a 

j udgment  as a mat t er  of  l aw. "   Wi s.  St at .  § 802. 08( 2) .   We 

eval uat e t he f act s i n t he l i ght  most  f avor abl e t o t he nonmovi ng 

par t y,  Ol st ad,  and dr aw al l  r easonabl e i nf er ences f r om t he f act s 

i n hi s f avor .   Gar ci a v.  Mazda Mot or  of  Amer i ca,  2004 WI  93,  ¶4 

n. 3,  273 Wi s.  2d 612,  682 N. W. 2d 365.   I f ,  as her e,  t he sal i ent  

f act s ar e undi sput ed,  our  t ask i s s i mpl y t o appl y t he l aw t o t he 

undi sput ed f act s.    

I I .  DI SCUSSI ON 

¶13 We not e at  t he out set  t hat  Mi cr osof t  concedes t hat  a 

st at e may r egul at e i nt er st at e commer ce i n some ci r cumst ances.   

Thi s poi nt  i s  wel l  set t l ed.   See,  e. g. ,  Cal i f or ni a v.  ARC 

Amer i ca Cor p. ,  490 U. S.  93,  101- 02 ( 1989)  ( st at e l aws may r each 
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i nt er st at e commer ce i n i ndi r ect  pur chaser  act i on) ;  Davi d Lamb,  

Avoi di ng I mpot ence:  Ret hi nki ng t he St andar ds f or  Appl y i ng St at e 

Ant i t r ust  Laws t o I nt er st at e Commer ce,  54 Vand.  L.  Rev.  1705,  

1721 ( 2001)  ( " [ M] ost  r ecent  deci s i ons have uphel d st at e 

ant i t r ust  r egul at i ons despi t e t hei r  i nci dent al  i mpact  on 

i nt er st at e commer ce" ) ;  Her ber t  Hovenkamp,  St at e Ant i t r ust  i n t he 

Feder al  Scheme,  58 I nd.  L. J.  375,  386- 87 ( 1983)  ( " appl i cat i ons 

of  st at e ant i t r ust  l aws t o s i t uat i ons ' i n or  af f ect i ng'  

i nt er st at e commer ce have r ar el y been condemned and near l y al l  

cases t hat  di d condemn such appl i cat i ons wer e deci ded bef or e 

1935,  when j udges had a much mor e r est r i ct i ve v i ew of  t he power  

of  t he st at es t o r egul at e i n i nt er st at e commer ce" ) .    

¶14 " [ T] he most  i mpor t ant  poi nt  i s  t hat  when a pr act i ce 

has suf f i c i ent  ef f ect s wi t hi n t he st at e,  t hat  st at e has t he 

power  t o appl y i t s ant i t r ust  l aw .  .  .  a st at e ant i t r ust  l aw of  

gener al  appl i cat i on can vi r t ual l y al ways be appl i ed t o a 

pr act i ce havi ng suf f i c i ent  ef f ect s wi t hi n t he st at e. "   

Hovenkamp,  Ant i t r ust  Law,  ¶2403a ( 2d ed.  2000) .   St at e l aw i s 

pr ecl uded f r om r egul at i ng i nt er s t at e commer ce onl y i f  i t  " undul y  

bur den[ s] "  i nt er st at e commer ce.   Von Kal i nowski ,  Ant i t r ust  Laws 

& Tr ade Regul at i on § 100. 03 ( 2d ed.  2004) .    

¶15 Whi l e concedi ng t hat  Wi sconsi n may enact  a st at ut e 

r eachi ng i nt er st at e commer ce,  Mi cr osof t  cont ends t hat  our  

l egi s l at ur e has not  done so.   We t ur n t o Wi sconsi n' s ant i t r ust  

act ,  Wi s.  St at .  § 133. 03,  t o det er mi ne whet her  Mi cr osof t  i s  

cor r ect .  
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A.  St at ut or y Anal ysi s 

¶16 At  i ssue i s Wi s.  St at .  § 133. 03,  whi ch pr ovi des:  

133. 03 Unl awf ul  cont r act s;  conspi r aci es.  ( 1)  
Ever y cont r act ,  combi nat i on i n t he f or m of  t r ust  or  
ot her wi se,  or  conspi r acy,  i n r est r ai nt  of  t r ade or  
commer ce i s i l l egal .   Ever y per son who makes any 
cont r act  or  engages i n any combi nat i on or  conspi r acy 
i n r est r ai nt  of  t r ade or  commer ce may be f i ned not  
mor e t han $100, 000 i f  a cor por at i on,  or ,  i f  any ot her  
per son,  may be f i ned not  mor e t han $50, 000 or  
i mpr i soned f or  not  mor e t han 7 year s and 6 mont hs or  
bot h.  

( 2)  Ever y per son who monopol i zes,  or  at t empt s t o 
monopol i ze,  or  combi nes or  conspi r es wi t h any ot her  
per son or  per sons t o monopol i ze any par t  of  t r ade or  
commer ce may be f i ned not  mor e t han $100, 000 i f  a 
cor por at i on,  or ,  i f  any ot her  per son,  may be f i ned not  
mor e t han $50, 000 or  i mpr i soned f or  not  mor e t han 7 
year s and 6 mont hs or  bot h.  

Wi s.  St at .  § 133. 03. 6   

¶17 Thi s cour t  r evi ews de novo t he ci r cui t  cour t ' s  

const r uct i on of  t he st at ut e.   St at e v.  Lombar d,  2004 WI  95,  ¶17,  

273 Wi s.  2d 538,  684 N. W. 2d 103.    

¶18 St at ut or y i nt er pr et at i on begi ns wi t h t he l anguage of  

t he st at ut e.   I f  t he meani ng of  t he st at ut e i s pl ai n,  we 

or di nar i l y  st op t he i nqui r y.   Kal al  v.  Ci r cui t  Cour t  f or  Dane 

Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.   We 

assi gn t he wor ds i n t he st at ut e t hei r  common,  or di nar y,  and 

accept ed meani ng.   I d.   We al so consi der  t he cont ext  and 

st r uct ur e of  t he st at ut e.   I d. ,  ¶46.   We i nt er pr et  st at ut es t o 

                                                 
6 The l egi s l at ur e r evi sed t hi s st at ut e ef f ect i ve Febr uar y 1,  

2003,  t o al t er  i t s  penal t y pr ovi s i ons.   The r evi s i on i s not  
mat er i al  t o t hi s appeal  and we wi l l  not  addr ess i t  f ur t her .   See 
2001 Wi s.  Act  109.  
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avoi d absur d or  unr easonabl e r esul t s and t o gi ve ef f ect  t o ever y 

wor d i n t he t ext .   I d.  

¶19 Ol st ad ar gues t hat  t he pl ai n l anguage of  t he s t at ut e 

shows t hat  i t  appl i es t o i nt er st at e commer ce because of  t he 

absence of  any l anguage expr essl y l i mi t i ng t he scope of  t he 

st at ut e.   On i t s f ace,  t he st at ut e r ef er s t o " ever y cont r act , "  

" any cont r act , "  and " ever y per son"  wi t hout  r est r i ct i ng i t s 

pur vi ew t o Wi sconsi n cont r act s or  per sons i n Wi sconsi n.   

Wi s.  St at .  § 133. 03.  

¶20 Ol st ad al so di r ect s our  at t ent i on t o t he cont ext  of  

t he st at ut e,  namel y,  t he expr essi on of  l egi s l at i ve i nt ent  i n 

Wi s.  St at .  § 133. 01:  

The i nt ent  of  t hi s chapt er  i s t o saf eguar d t he 
publ i c agai nst  t he cr eat i on or  per pet uat i on of  
monopol i es and t o f ost er  and encour age compet i t i on by 
pr ohi bi t i ng unf ai r  and di scr i mi nat or y busi ness 
pr act i ces whi ch dest r oy or  hamper  compet i t i on.   I t  i s  
t he i nt ent  of  t he l egi s l at ur e t hat  t hi s chapt er  be 
i nt er pr et ed i n a manner  whi ch gi ves t he most  l i ber al  
const r uct i on t o achi eve t he ai m of  compet i t i on.   I t  i s  
t he i nt ent  of  t he l egi s l at ur e t o make compet i t i on t he 
f undament al  economi c pol i cy of  t hi s st at e and,  t o t hat  
end,  st at e r egul at or y agenci es shal l  r egar d t he publ i c 
i nt er est  as r equi r i ng t he pr eser vat i on and pr omot i on 
of  t he maxi mum l evel  of  compet i t i on i n any r egul at ed 
i ndust r y consi st ent  wi t h t he ot her  publ i c i nt er est  
goal s est abl i shed by t he l egi s l at ur e.    

Wi s.  St at .  § 133. 01.  

¶21 Mi cr osof t  does not  addr ess t he br oad l anguage of  

Wi s.  St at .  § 133. 03.   I nst ead i t  r el i es on sever al  cases t hat ,  

i t  c l ai ms,  i nt er pr et  t he st at ut e' s pl ai n l anguage t o appl y onl y 

t o pur el y i nt r ast at e conduct .   Mi cr osof t  t hen quot es Zi mmer man 
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v.  Wi sconsi n El ect r i c Power  Co. ,  38 Wi s.  2d 626,  633- 34,  157 

N. W. 2d 648 ( 1968) ,  t o t he ef f ect  t hat :  

I t  has of t en been sai d t hat  once a const r uct i on has 
been gi ven t o a st at ut e,  t he const r uct i on becomes par t  
of  t he st at ut e;  and i t  i s  wi t hi n t he pr ovi nce of  t he 
l egi s l at ur e al one t o change t he l aw.  

.  .  .   Wher e a l aw passed by t he l egi s l at ur e has 
been const r ued by t he cour t s,  l egi s l at i ve acqui escence 
i n or  r ef usal  t o pass a measur e t hat  woul d def eat  t he 
cour t s '  const r uct i on i s not  an equi vocal  act .   The 
l egi s l at ur e i s pr esumed t o know t hat  i n absence of  i t s  
changi ng t he l aw,  t he const r uct i on put  upon i t  by t he 
cour t s wi l l  r emai n unchanged.  

Mi cr osof t  asser t s t hat  t he j udi c i al  gl oss t hi s cour t  has pl aced 

on t he l anguage of  Wi s.  St at .  § 133. 03 unambi guousl y shows t hat  

t he st at ut e can be appl i ed onl y t o pur el y i nt r ast at e commer ce.    

¶22 The evi dence t o suppor t  Mi cr osof t ' s  ar gument  begi ns 

wi t h Pul p Wood.   Thi s was al so t he case pr i nci pal l y r el i ed upon 

by t he c i r cui t  cour t .   I n Pul p Wood,  t he cour t  eval uat ed an 

al l egedl y i l l egal  cont r act  made i n Wi sconsi n i nvol v i ng a wood 

suppl y f r om Wi sconsi n,  Mi nnesot a,  Mi chi gan,  and Canada.   Pul p 

Wood,  157 Wi s.  at  615.   The cour t  st at ed:  " The cont r act  we t hi nk 

i nvol ved i nt er st at e commer ce,  and i f  so t he f eder al  st at ut e i s 

appl i cabl e and t he case wi l l  be t r eat ed on t hat  basi s. "   I d.  at  

615.   However ,  t he cour t  not ed t hat  i t  obser ved " l i t t l e 

di f f er ence"  whet her  t he st at e or  f eder al  s t at ut e or  bot h 

appl i ed.   I d.  at  616.   I t  added t hat  t he st at e st at ut e " i s a 

copy of  t he f eder al  st at ut e,  except  t hat  i t  appl i es t o at t empt s 
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t o monopol i ze t r ade and commer ce wi t hi n t he st at e .  .  .  . "   I d.  

at  625. 7 

¶23 Most  of  our  cases si nce Pul p Wood have f ol l owed i t s 

br i ght  l i ne di v i s i on bet ween i nt er st at e commer ce ( gover ned by 

t he f eder al  st at ut e)  and i nt r ast at e commer ce ( gover ned by 

Chapt er  133)  wi t hout  f ur t her  anal ysi s.   See,  e. g. ,  Pul p Wood Co.  

v.  Gr een Bay Paper  & Fi ber  Co. ,  168 Wi s.  400,  404- 05,  170 N. W.  

230 ( 1919)  ( Pul p Wood I I )  ( " [ T] he cont r act  i n quest i on i nvol ved 

i nt er st at e commer ce,  and hence t he f eder al  st at ut e i s t he 

st at ut e t o be appl i ed t o t he case,  al t hough l i t t l e,  i f  any,  

di f f er ence i s t o be obser ved i n t he r esul t  i n t he pr esent  case 

whet her  t he st at e or  t he f eder al  st at ut es,  or  bot h,  appl y" ) ;  

St at e v.  Lewi s & Lei der sdor f  Co. ,  201 Wi s.  543,  549,  230 N. W.  

692 ( 1930)  ( " sec.  133. 01 [ has]  appl i cat i on t o i nt r ast at e as 

di st i ngui shed f r om i nt er st at e t r ansact i ons" ) ;  Reese v.  Assoc.  

Hosp.  Ser v. ,  I nc. ,  45 Wi s.  2d 526,  532,  173 N. W. 2d 661 ( 1970)  

( " Sec.  133. 01 .  .  .  has been hel d by t hi s cour t  t o be a 

r eenact ment  of  t he f i r st  t wo sect i ons of  t he f eder al  Sher man 

Ant i t r ust  Act ,  wi t h appl i cat i on t o i nt r ast at e as di st i ngui shed 

f r om i nt er st at e t r ansact i ons" ) ;  John Mohr  & Sons,  I nc.  v.  

                                                 
7 I n i t s deci s i on,  t he cour t  di d not  decl ar e t he cont r act  

voi d.   I t  r emanded t he case t o t he c i r cui t  cour t  f or  Br own 
Count y.   Pul p Wood Co.  v.  Gr een Bay Paper  & Fi ber  Co. ,  157 
Wi s.  604,  625,  147 N. W.  1058 ( 1914) .   The case was t r i ed t o t he 
cour t ,  whi ch di smi ssed t he compl ai nt  on t he gr ound t hat  t he 
cont r act  was voi d " because [ t he cont r act  was]  cont r ar y t o bot h 
t he f eder al  and st at e ant i - t r ust  st at ut es. "   Pul p Wood Co.  v.  
Gr een Bay Paper  & Fi ber  Co. ,  168 Wi s.  400,  402,  170 N. W.  230 
( 1919) .  
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Jahnke,  55 Wi s.  2d 402,  410,  198 N. W. 2d 363 ( 1972)  ( same) ;  Gr ams 

v.  Boss,  97 Wi s.  2d 332,  346,  294 N. W. 2d 473 ( 1980)  ( same) ;  

Conl ey Publ ' g Gr oup v.  Jour nal  Communi cat i ons,  2003 WI  119,  ¶16,  

265 Wi s.  2d 128,  665 N. W. 2d 879 ( " t he scope of  Chapt er  133 i s 

l i mi t ed t o i nt r ast at e t r ansact i ons" ) .   Mi cr osof t  emphasi zes t he 

i mpor t ance of  Gr ams and Conl ey Publ i shi ng because bot h wer e 

deci ded af t er  a 1980 r evi s i on of  Chapt er  133.  

¶24 Ther e ar e t wo not abl e except i ons t o t hi s l i ne of  

cases.   I n St at e v.  Al l i ed Chemi cal  & Dye Cor p. ,  9 Wi s.  2d 290,  

101 N. W. 2d 133 ( 1960) ,  t he cour t  eval uat ed t he ci r cui t  cour t ' s  

gr ant  of  summar y j udgment  t o t hr ee def endant  cor por at i ons.   The 

cour t  r ever sed,  concl udi ng t hat  even t hough t he act s at  i ssue 

i nvol ved i nt er st at e commer ce and none of  t he def endant s owned,  

oper at ed,  or  mai nt ai ned " any manuf act ur i ng pl ant ,  sal es or  ot her  

of f i ce,  war ehouse,  or  st ock of  cal c i um chl or i de i n t he st at e of  

Wi sconsi n, "  Chapt er  133 coul d appl y.   I d.  at  292,  296.   Wi t hout  

el abor at i on,  t he cour t  hel d:  

 1.  Ther e i s no l anguage i n t he f eder al  
enact ment s t hat  pr e- empt s t he f i el d of  r egul at i on and 
enf or cement  i n t he f eder al  gover nment  or  t hat  
pr ecl udes t he st at es f r om enact i ng ef f ect i ve 
l egi s l at i on deal i ng wi t h such unl awf ul  pr act i ces.  

 2.  Ther e i s no conf l i c t  bet ween t he f eder al  and 
st at e st at ut es.  

 3.  The Wi sconsi n st at ut es make no at t empt  t o 
r egul at e or  bur den i nt er st at e commer ce.  

I d.  at  295.    

¶25 The Al l i ed Chemi cal  cour t  al so concl uded t hat  " The 

publ i c i nt er est  and wel f ar e of  t he peopl e of  Wi sconsi n ar e 
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subst ant i al l y  af f ect ed i f  pr i ces of  a pr oduct  ar e f i xed or  

suppl i es t her eof  ar e r est r i ct ed as t he r esul t  of  an i l l egal  

combi nat i on or  conspi r acy.   The peopl e of  Wi sconsi n ar e ent i t l ed 

t o t he advant ages t hat  f l ow f r om f r ee compet i t i on .  .  .  . "   I d.   

The br i ef s i n Al l i ed Chemi cal  per mi t  no doubt  t hat  our  cour t  was  

chal l enged by t he Depar t ment  of  Just i ce t o appl y Wi sconsi n' s 

ant i t r ust  st at ut e t o i nt er st at e commer ce,  and i t  di d. 8 

                                                 

8 I n i t s br i ef ,  t he St at e ar gued t hat  even t hough t he 
r espondent  cor por at i ons wer e " undoubt edl y engaged i n i nt er st at e 
commer ce,  t hey ar e subj ect  t o pr osecut i on f or  v i ol at i ng t he 
appl i cabl e Wi sconsi n St at ut es by conspi r i ng t o f i x  and cont r ol  
t he pr i ces at  whi ch ot her  def endant s"  i n Mi l waukee sol d cal c i um 
chl or i de t o Mi l waukee Count y.   The St at e quot ed Leader  Theat r e 
Cor p.  v.  Randf or ce Amusement  Cor p. ,  58 N. Y. S. 2d 304,  307 ( 1945) :  
" I t  i s  now wel l  est abl i shed t hat  st at es,  under  t hei r  pol i ce 
power s,  can enact  and i mpl ement  l egi s l at i on whi ch af f ect s 
i nt er st at e commer ce,  when such commer ce has si gni f i cant  l ocal  
consequences. "   The St at e summed up:  " Whi l e t her e i s no denyi ng 
t hat  t he r espondent s ar e engaged i n i nt er st at e commer ce and t hat  
al l  of  t he cal c i um chl or i de sol d i n Wi sconsi n i s shi pped i n 
i nt er st at e commer ce,  s i gni f i cant  and necessar y par t s of  t hi s 
conspi r acy ar e al l eged t o have been car r i ed out  i n [ Wi sconsi n] ,  
concer n t hi s st at e and ar e wi t hi n t he j ur i sdi ct i on of  our  
cour t s. "   

The t hr ee chemi cal  compani es answer ed:  " Af t er  t he cal c i um 
chl or i de l eaves t he pr oduci ng poi nt  no empl oyee or  agent  of  t he 
r espondent  handl es or  has any cont act  wi t h i t . "   The 
cor por at i ons cont i nued:  " A cor por at i on engaged i n i nt er st at e 
commer ce may,  of  cour se,  be subj ect  t o st at e ant i t r ust  l aws f or  
v i ol at i ons whi ch occur  i n connect i on wi t h t r ansact i ons whi ch ar e 
whol l y i nt r ast at e. "   ( Emphasi s added. )   

The f ocused ar gument  by t he par t i es i n St at e v.  Al l i ed 
Chemi cal  & Dye Cor p. ,  9 Wi s.  2d 290,  101 N. W. 2d 133 ( 1960) ,  put  
t he cour t ' s  deci s i on i n cont ext .  
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¶26 I n St at e v.  Mi l waukee Br aves,  I nc. ,  31 Wi s.  2d 699,  

144 N. W. 2d 1 ( 1966) ,  t he cour t  addr essed t he depar t ur e f r om 

Wi sconsi n of  t he Mi l waukee Br aves basebal l  c l ub.   The St at e 

char ged t hat  maj or  l eague basebal l  unl awf ul l y pr act i ced 

monopol i st i c conduct  i n v i ol at i on of  Chapt er  133.   I d.  at  702.   

Despi t e t he i nt er st at e nat ur e of  maj or  l eague basebal l ,  t he 

cour t  appear ed wi l l i ng t o appl y Wi sconsi n' s ant i t r ust  st at ut e,  

not i ng:  

[ Maj or  League Basebal l ]  t er mi nat ed ver y subst ant i al  
busi ness act i v i t y i n Wi sconsi n .  .  .  .   On t hei r  f ace,  
t hese f act s suppor t  a concl usi on t hat  t her e i s a 
combi nat i on or  conspi r acy i n r est r ai nt  of  t r ade and 
commer ce,  decl ar ed i l l egal  by t he f i r st  sent ence of  
sec.  133. 01,  St at s. ,  as wel l  as a combi nat i on t o 
monopol i ze t r ade,  under  t he t hi r d sent ence of  t he 
sect i on.  

 .  .  .  .   

The st at e may,  or di nar i l y ,  pr ot ect  t he i nt er est s 
of  i t s  peopl e by enf or ci ng i t s  ant i t r ust  act  agai nst  
per sons doi ng busi ness i n i nt er st at e commer ce .  .  .  .  
( c i t i ng Al l i ed Chemi cal ,  9 Wi s.  2d at  295.    

I d.  at  713- 14,  721. 9 

                                                 
9 I n hi s di ssent i ng opi ni on,  Just i ce Nat han Hef f er nan wr ot e:  

I t  i s  wel l  set t l ed t hat  a st at e may exer ci se i t s 
pol i ce power s t hr ough such dev i ces as t he ant i t r ust  
l aws even t hough an i nci dent al  benef i t  may be t o l ocal  
commer ce,  pr ovi di ng t hat  t he l aw or  i t s oper at i on do 
not  di scr i mi nat e agai nst  i nt er st at e commer ce or  
di sr upt  i t s r equi r ed uni f or mi t y.   Ther e i s no 
i nt i mat i on .  .  .  t hat  t he Wi sconsi n ant i t r ust  l aws ar e 
appl i ed i n a di scr i mi nat or y manner .   I t  i s  equal l y 
c l ear  t hat  st at e ant i t r ust  l aws can be enf or ced 
concur r ent l y wi t h,  or  i n t he absence of ,  f eder al  
r egul at i on.  
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¶27 The Mi l waukee Br aves cour t  decl i ned t o enf or ce Chapt er  

133 i n par t  because of  maj or  l eague basebal l ' s  wel l - set t l ed 

except i on f r om t he ant i t r ust  l aws.   I d.  at  725.   But  al l  seven 

member s of  t he cour t  asser t ed t hat  Chapt er  133 coul d be appl i ed 

t o i nt er st at e commer ce.  

¶28 Taki ng t hi s aut hor i t y i nt o account ,  we concl ude t hat  

Chapt er  133 has been i nt er pr et ed i nconsi st ent l y.   Wi sconsi n 

St at .  § 133. 03 i s ambi guous,  i n t hat  r easonabl y wel l - i nf or med 

obser ver s have i nt er pr et ed i t  i n t wo di f f er ent  senses.   The 

l anguage i t sel f  pr ovi des no expr ess l i mi t  t o t he st at ut e' s 

scope,  but  t hi s cour t  ascr i bed a l i mi t  t o t he st at ut e as 

r ecent l y as 2003.   Conl ey Publ ' g,  265 Wi s.  2d 128,  ¶16.   To 

r esol ve t hi s ambi gui t y,  we t ur n t o bot h i nt r i nsi c and ext r i nsi c 

sour ces,  i ncl udi ng l egi s l at i ve hi st or y,  t o det er mi ne t he i nt ent  

of  t he l egi s l at ur e.   Kal al ,  271 Wi s.  2d 633,  ¶¶43,  50.  

B.  Legi s l at i ve Hi st or y 

¶29 The l at e ni net eent h cent ur y saw t he bi r t h and gr owt h 

of  t he ear l i est  ant i t r ust  l aws,  a genesi s t hat  t ook pl ace 

agai nst  a backdr op domi nat ed by pr i nci pl es of  dual  f eder al i sm 

dat i ng back t o t he Foundi ng Er a.   Cf .  James May,  Ant i t r ust  

Pr act i ce and Pr ocedur e i n t he For mat i ve Er a:  The Const i t ut i onal  

and Concept ual  Reach of  St at e Ant i t r ust  Law,  1880- 1918,  135 U.  

Pa.  L.  Rev.  495,  497- 99,  518 ( 1987) .   The Wi sconsi n Legi s l at ur e 

enact ed Wi sconsi n' s ant i t r ust  act  i n 1893.   See ch.  219,  Laws of  

                                                                                                                                                             
St at e v.  Mi l waukee Br aves,  I nc. ,  31 Wi s.  2d 699,  739,  144 
N. W. 2d 1 ( 1966)  ( Hef f er nan,  Hal l ows,  and Bei l f uss,  JJ. ,  
di ssent i ng)  ( i nt er nal  c i t at i ons omi t t ed) .  
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1893.   I t  di d not  act  i n a vacuum.   I t  was i nf l uenced by t he 

const r ai ni ng boundar i es of  f eder al  commer ce cl ause 

j ur i spr udence.  

¶30 Ar t i c l e I ,  Sect i on 8,  c l ause 3 of  t he f eder al  

const i t ut i on gi ves Congr ess t he power  " t o r egul at e commer ce wi t h 

f or ei gn nat i ons,  and among t he sever al  st at es,  and wi t h t he 

I ndi an t r i bes. "   U. S.  Const . ,  ar t .  I  § 8 c l . 3.   The Supr eme 

Cour t ' s  ear l y cases made cl ear  t hat  t hi s " commer ce cl ause"  al so 

has a negat i ve or  " dor mant "  f or m r est r i ct i ng t he st at es'  abi l i t y  

t o r egul at e i nt er st at e commer ce.   Qui l l  Cor p.  v.  Nor t h Dakot a,  

504 U. S.  298,  309 ( 1992)  ( c i t i ng Gi bbons v.  Ogden,  22 U. S.  1,  

231- 232,  239 ( 1824)  ( Johnson,  J. ,  concur r i ng)  ( " I t  woul d be i n 

vai n t o deny t he possi bi l i t y  of  a c l ashi ng and col l i s i on bet ween 

t he measur es of  t he t wo gover nment s.  .  .  .   [ W] hen [ a col l i s i on]  

does ar i se,  t he quest i on must  be deci ded how f ar  t he power s of  

Congr ess ar e adequat e t o put  i t  down. " ) ) .  

¶31 Chi ef  Just i ce Mar shal l  shaped ear l y concept i ons of  t he 

r ol e of  t he nat i onal  gover nment .   " I f  any one pr oposi t i on coul d 

command t he uni ver sal  assent  of  manki nd we mi ght  expect  i t  woul d 

be t hi s——t hat  t he gover nment  of  t he Uni on,  t hough l i mi t ed i n i t s 

power s,  i s  supr eme wi t hi n i t s spher e of  act i on. "   M' Cul l och v.  

Mar yl and,  17 U. S.  316,  405 ( 1819) .   Mar shal l  bel i eved t hat  t he 

f eder al  gover nment  coul d empl oy any means not  expr essl y 

pr ohi bi t ed t o i t  as l ong as i t  act ed wi t hi n t he " spher e of  i t s  

speci f i ed power s. "   I d.  at  384.   I n so hol di ng,  t he Cour t  

i mpl i ed t hat  t he st at es,  t oo,  ar e sover ei gn wi t hi n t hei r  spher es 

of  i nf l uence.  
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¶32 Mar shal l ' s  concept  of  mut ual l y excl usi ve spher es of  

i nf l uence domi nat ed j udi c i al  anal ysi s t hr oughout  most  of  t he 

ni net eent h cent ur y.   " I t  i s  unquest i onabl y no easy t ask 

t o .  .  .  f i x  t he pr eci se poi nt ,  i n r el at i on t o ever y i mpor t ant  

ar t i c l e,  wher e t he par amount  power  of  Congr ess t er mi nat es,  and 

t hat  of  t he St at e begi ns. "   Thur l ow v.  Massachuset t s,  46 U. S.  

504,  574 ( 1847)  ( Opi ni on of  Taney,  C. J. 10) .  

¶33 Dur i ng t he l at t er  hal f  of  t he ni net eent h cent ur y,  t he 

concept  of  " spher es of  i nf l uence"  at t ai ned near l y i mpr egnabl e 

st at us as bl ack l et t er  l aw.   " The gener al  gover nment ,  and t he 

St at es,  al t hough bot h exi st  wi t hi n t he same t er r i t or i al  l i mi t s,  

ar e separ at e and di st i nct  sover ei gnt i es,  act i ng separ at el y and 

i ndependent l y of  each ot her ,  wi t hi n t hei r  r espect i ve spher es. "   

The Col l ect or  v.  Day,  78 U. S.  113,  124 ( 1870) .  

¶34 Shor t l y bef or e t he passage of  t he f eder al  Sher man Act ,  

t he Cour t  pr onounced t hat  " no st at e has t he r i ght  t o l ay a t ax 

on i nt er st at e commer ce i n any f or m. "   Lel oup v.  Por t  of  Mobi l e,  

127 U. S.  640,  648 ( 1888) .   The cour t  bel i eved t hat  such a t ax 

woul d be a " bur den"  on i nt er st at e commer ce,  r egul at i on of  whi ch 

" bel ongs sol el y t o congr ess. "   I d.   To put  i t  i n Mar shal l ' s 

t er ms,  t he Cour t  bel i eved t hat  i nt er st at e commer ce f el l  wi t hi n 

t he " spher e"  of  f eder al  power ,  t o t he t ot al  excl usi on of  st at e 

power .   M' Cul l och,  17 U. S.  at  384.  

                                                 
10 I n Thur l ow v.  Massachuset t s,  46 U. S.  504 ( 1847) ,  

popul ar l y known as " The Li cense Cases, "  t he Cour t  di d not  f i l e a 
maj or i t y opi ni on;  each Just i ce concur r ed separ at el y.  
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¶35 Ant i t r ust  l aw was bor n i n t hi s er a of  mut ual l y 

excl usi ve sover ei gnt i es.   At  l east  13,  and possi bl y as many as 

21,  st at es act ed bef or e Congr ess passed t he Sher man Act .   

Compar e ARC Amer i ca,  490 U. S.  at  101 n. 4,  wi t h May,  supr a at  

499.   Wi sconsi n was not  one of  t hese st at es.  

¶36 I n 1890 Congr ess passed t he Sher man Act .   I t  pr ovi ded:  

( 1)  Ever y cont r act ,  combi nat i on i n t he f or m of  
t r ust  or  ot her wi se,  or  conspi r acy,  i n r est r ai nt  of  
t r ade or  commer ce among t he sever al  St at es,  or  wi t h 
f or ei gn nat i ons,  i s  her eby decl ar ed t o be 
i l l egal .  .  .  .   

( 2)  Ever y per son who shal l  monopol i ze,  or  
at t empt  t o monopol i ze,  or  combi ne or  conspi r e wi t h any 
ot her  per son or  per sons,  t o monopol i ze any par t  of  t he 
t r ade or  commer ce among t he sever al  St at es,  or  wi t h 
f or ei gn nat i ons,  shal l  be deemed gui l t y of  a 
mi sdemeanor ,  and,  on convi ct i on t her eof ,  shal l  be 
puni shed by f i ne not  exceedi ng f i ve t housand dol l ar s,  
or  by i mpr i sonment  not  exceedi ng one year ,  or  by bot h 
sai d puni shment s,  i n t he di scr et i on of  t he cour t .  

.  .  .  .   

( 8)  That  t he wor d " per son, "  or  " per sons, "  
wher ever  used i n t hi s act  shal l  be deemed t o i ncl ude 
cor por at i ons and associ at i ons exi st i ng under  or  
aut hor i zed by t he l aws of  ei t her  t he Uni t ed St at es,  
t he l aws of  any of  t he Ter r i t or i es,  t he l aws of  any 
St at e,  or  t he l aws of  any f or ei gn count r y.  

Sher man Ant i t r ust  Act ,  ch.  647 §§ 1- 8,  26 St at .  209 ( 1890)  

( codi f i ed as amended at  15 U. S. C.  §§ 1- 7 ( 2000) ) .   

 ¶37 Al t hough t he passage of  a f eder al  st at ut e so s i mi l ar  

t o t hen exi st i ng st at e l aws——and so si mi l ar  t o t he st at e l aws 

passed shor t l y t her eaf t er ——r ai ses t he spect er  of  f eder al  

pr eempt i on,  t he l egi s l at i ve hi st or y r eveal s t hat  Congr ess di d 

not  i nt end t o pr eempt  st at e l aws.   See Hovenkamp,  Ant i t r ust  Law 
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§ 2401a,  at  290 ( 2d ed.  2000) .   Rat her ,  i n accor d wi t h t he 

domi nat i ng t heor y of  t he er a,  Congr ess i nt ended t he f eder al  l aw 

t o appl y onl y t o i nt er st at e cases whi l e t he st at e l aws cont i nued 

t o appl y t o i nt r ast at e cases.   See i d.  

 ¶38 The f eder al  const i t ut i on i s c l ear l y " t he supr eme l aw 

of  t he l and. "   U. S.  Const .  ar t .  VI ,  c l .  2.   Ther ef or e,  a f eder al  

l aw r egul at i ng i nt er st at e commer ce may pr eempt  a st at e l aw on 

t he same t opi c.   Feder al  pr eempt i on may occur  t hr ough expr ess 

pr eempt i on or  i mpl i ed pr eempt i on.   Gor t on v.  Am.  Cyanami d Co. ,  

194 Wi s.  2d 203,  215- 16,  533 N. W. 2d 746 ( 1995) .   Congr ess may 

expr essl y pr eempt  cont r adi ct or y——or  even cot er mi nous——st at e l aws 

i n t he t ext  of  t he l aws i t  passes.   I n t hat  event ,  t he st at e 

l aws must  y i el d t o t he f eder al  l aw.   Congr ess may al so i mpl i edl y  

pr eempt  st at e l aws by compl et el y occupyi ng a gi ven r egul at or y 

f i el d.   I d.   However ,  i f  t he pr eempt i on i s onl y i mpl i ed,  cour t s 

t ypi cal l y r equi r e c l ear  evi dence of  l egi s l at i ve i nt ent  t o 

pr eempt .   I d.  at  216.   I n a s i mi l ar  vei n,  t he Uni t ed St at es 

Supr eme Cour t  has st at ed t hat  t her e i s a " st r ong pr esumpt i on"  

agai nst  a f i ndi ng of  pr eempt i on.   I d.  at  219 ( c i t i ng Ci pol l one 

v.  Li gget t  Gr oup,  505 U. S.  504,  523 ( 1992) ) .  

¶39 But  Congr ess has nei t her  expr ess l y ( i n t he l anguage of  

t he Sher man Act )  nor  i mpl i edl y at t empt ed t o pr eempt  st at e 

ant i t r ust  l aws.   See ARC Amer i ca,  490 U. S.  at  102 ( c i t i ng Wat son 

v.  Buck,  313 U. S.  387,  403 ( 1941) ;  Puer t o Ri co v.  Shel l  Co. ,  302 

U. S.  253,  259- 60 ( 1937) ) .   Bef or e t he passage of  t he Sher man 

Act ,  i t s  sponsor ,  Senat or  John Sher man of  Ohi o,  st at ed:  " Each 

st at e can and does pr event  and cont r ol  combi nat i ons wi t hi n t he 
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l i mi t  of  t he st at e.   Thi s we do not  pr opose t o i nt er f er e wi t h. "   

21 Cong.  Rec.  2456,  2460.   I n f act ,  " Congr ess has never  

expr essed t he l east  wi l l i ngness t o l i mi t  st at e ant i t r ust  by 

maki ng f eder al  ant i t r ust  ' occupy t he f i el d, '  t hus pr eempt i ng 

st at e l aw.   The r esul t  i s  t hat  f eder al  and st at e pol i cy of t en 

over l ap and addr ess pr eci sel y t he same pr act i ces,  of t en wi t h 

i nconsi st ent  r esul t s. "   Hovenkamp,  Ant i t r ust  Law,  ¶216 ( 2d ed.  

2000) .  

¶40 We di scuss pr eempt i on onl y  f or  t he sake of  

compl et eness,  as Mi cr osof t  has not  ar gued t hat  t he Sher man Act  

pr eempt s Wi sconsi n' s ant i t r ust  l aws.    

¶41 Thr ee year s af t er  t he passage of  t he Sher man Act ,  t he 

Wi sconsi n Legi s l at ur e enact ed i t s own ant i t r ust  act .   See ch.  

219,  Laws of  1893.   The 1893 l aw pr ovi ded:  

( 1)  Ever y cont r act  or  combi nat i on i n t he nat ur e 
of  a t r ust  or  conspi r acy i n r est r ai nt  of  t r ade or  
commer ce,  i s her eby decl ar ed i l l egal .  

( 2)  Ever y per son who shal l  monopol i ze,  or  
at t empt  t o monopol i ze,  or  combi ne,  or  conspi r e wi t h 
any ot her  per son or  per sons t o monopol i ze any par t  of  
t he t r ade or  commer ce i n t hi s st at e,  shal l  be deemed 
gui l t y of  v i ol at i ng t he pr ovi s i ons of  t hi s act ,  and 
upon convi ct i on t her eof  shal l  f or f ei t  f or  each such 
vi ol at i on not  l ess t han f i f t y  dol l ar s,  nor  mor e t han 
t hr ee t housand dol l ar s .  .  .   

.  .  .  .   

( 8)  The wor d " per son"  or  " per sons, "  wher ever  
used i n t hi s  act ,  shal l  be deemed t o i ncl ude 
cor por at i ons,  par t ner shi ps,  i ndi v i dual s and 
associ at i ons exi st i ng under  or  aut hor i zed by t he l aws 
of  t he Uni t ed St at es,  t he l aws of  any of  t he 
t er r i t or i es,  t he l aws of  t hi s or  any ot her  st at e,  or  
t he l aws of  any f or ei gn count r y.  
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Ch.  219,  Laws of  1893 ( codi f i ed at  Wi s.  St at .  § 1747e ( 1898) )  

( emphasi s added) .  

¶42 Compar i son of  t he l anguage and st r uct ur e of  t he 

Sher man Act  and Wi sconsi n' s ant i t r ust  act  r eveal s many 

si mi l ar i t i es.   The pi vot al  l anguage i n t he f i r st  t wo sect i ons i s 

near l y i dent i cal .   Thi s has l ed cour t s and comment at or s t o r ef er  

t o t hat  f i r st  i ncar nat i on of  Wi sconsi n' s ant i t r ust  act  as t he 

" Li t t l e Sher man Act . "   See,  e. g. ,  Conl ey Publ ' g,  265 

Wi s.  2d 128,  ¶18.    

¶43 The dawn of  t he t went i et h cent ur y coi nci ded wi t h t he 

heyday of  t he f eder al  " t r ust - bust er s"  l ed by Pr esi dent  Theodor e 

Roosevel t .   See Mar c Wi ner man,  The Or i gi ns of  t he FTC:  

Concent r at i on,  Cooper at i on,  Cont r ol  and Compet i t i on,  71 

Ant i t r ust  L. J.  1,  16 ( 2003) ; 11 see gener al l y Edwi n J.  Hughes,  The 

Lef t  Si de of  Ant i t r ust :  What  Fai r ness Means and Why I t  Mat t er s,  

77 Mar q.  L.  Rev.  265,  292 ( 1994) .   The ear l y t went i et h cent ur y  

pr esi dent s i mpl ement ed pol i c i es f avor i ng br oad appl i cat i on of  

t he Sher man Act ——and f ur t her ed t he st r at i f i cat i on of  t he st at e 

and f eder al  ant i t r ust  l aws.   See gener al l y Hughes,  77 Mar q.  L.  

Rev.  at  292 ( not i ng t hat  i n 1912,  Woodr ow Wi l son made at t acks on 

t r ust s one of  t he cent er pi eces of  hi s successf ul  pr esi dent i al  

campai gn) .  

                                                 
11 Roosevel t ' s  pr edecessor ,  Wi l l i am McKi nl ey,  had i ni t i at ed 

onl y t hr ee ant i t r ust  cases i n f our  year s of  hi s pr esi dency;  
Roosevel t  i ni t i at ed 45 cases dur i ng hi s ei ght  year s i n of f i ce.   
Mar c Wi ner man,  The Or i gi ns of  t he FTC:  Concent r at i on,  
Cooper at i on,  Cont r ol  and Compet i t i on,  71 Ant i t r ust  L. J.  1,  16 
( 2003) .  
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¶44 By 1914 ant i t r ust  r egul at i on was " most  pr omi nent  as a 

pol i t i cal  i ssue. "   I d.   Thi s  cour t ' s  1914 hol di ng i n Pul p Wood 

i s best  under st ood i n l i ght  of  t he domi nant  concept i on of  t he 

t i me,  f at her ed by Chi ef  Just i ce Mar shal l ,  t hat  t he f eder al  

gover nment  and t he var i ous st at e gover nment s exi st ed i n mut ual l y  

excl usi ve spher es,  wi t h no over l ap.   See M' Cul l och,  17 U. S.  at  

405.   As t he Pul p Wood cour t  expr essed i t :  " The cont r act  we 

t hi nk i nvol ved i nt er st at e commer ce,  and i f  so t he f eder al  

st at ut e i s appl i cabl e and t he case wi l l  be t r eat ed on t hat  

basi s. "   Pul p Wood,  157 Wi s.  at  615.   That  det er mi nat i on 

r ef l ect ed t he out l ook of  t he er a,  even t hough t he di sput ed 

cont r act  was made i n Wi sconsi n and i t s ef f ect s wer e f el t  i n 

Wi sconsi n.  

¶45 I n 1921 t he Wi sconsi n Legi s l at ur e under t ook t he f i r st  

s i gni f i cant  r evi s i on t o t he 1893 act .   Ch.  458,  Laws of  1921.   

The l egi s l at ur e chose t o " amend and r enumber "  t he f i r st  sect i on 

of  t he st at ut e.   I d.   The new sect i on st at ed:  

Ever y cont r act  or  combi nat i on i n t he nat ur e of  a 
t r ust  or  conspi r acy i n r est r ai nt  of  t r ade or  commer ce 
i s her eby decl ar ed i l l egal .   Ever y combi nat i on,  
conspi r acy,  t r ust ,  pool ,  agr eement  or  cont r act  
i nt ended t o r est r ai n or  pr event  compet i t i on i n t he 
suppl y or  pr i ce of  any ar t i c l e or  commodi t y i n gener al  
use i n t hi s st at e,  t o be pr oduced or  sol d t her ei n or  
const i t ut i ng a subj ect  of  t r ade or  commer ce t her ei n,  
or   .  .  .  i n any manner  cont r ol  t he pr i ce of  any such 
ar t i c l e or  commodi t y .  .  .  manuf act ur ed,  mi ned,  
pr oduced or  sol d i n t hi s st at e,  or  f i x  any st andar d or  
f i gur e i n whi ch i t s pr i ce t o t he publ i c shal l  be i n 
any manner  cont r ol l ed or  est abl i shed,  i s her eby 
decl ar ed an i l l egal  r est r ai nt  of  t r ade.   Ever y per son,  
cor por at i on,  copar t ner shi p,  t r ust ee or  associ at i on who 
shal l   .  .  .  monopol i ze or  at t empt  t o monopol i ze any 
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par t  of  t he t r ade or  commer ce i n t hi s st at e shal l  
f or f ei t  f or  each of f ense not  l ess t han one hundr ed 
dol l ar s nor  mor e t han f i ve t housand dol l ar s.   Any such 
per son .  .  .  shal l  al so be l i abl e t o any per son 
t r ansact i ng or  doi ng busi ness i n t hi s st at e f or  al l  
damages he may sust ai n by r eason of  t he doi ng of  
anyt hi ng f or bi dden by t hi s sect i on.  

I d.  ( emphasi s added) .   The amendment  i s not abl e not  because i t  

made maj or  subst ant i ve changes t o t he l aw,  but  because of  i t s  

r epeat ed use of  t he phr ase " i n t hi s st at e. " 12  The phr ase had 

appear ed once i n t he 1893 l egi sl at i on t hat  copi ed t he Sher man 

Act .   The sent ence f r om t he Sher man Act ,  " Ever y per son who 

shal l  .  .  .  conspi r e .  .  .  t o monopol i ze any par t  of  t he t r ade 

or  commer ce among t he sever al  St at es, "  was changed i n t he 

Wi sconsi n l egi s l at i on t o r ead,  " Ever y per son who 

shal l  .  .  .  conspi r e .  .  .  t o monopol i ze any par t  of  t he t r ade 

or  commer ce i n t hi s st at e. "   Al t hough,  i n hi ndsi ght ,  t he 

l anguage coul d have been i nt er pr et ed t o f ocus on t he pl ace wher e 

t he ef f ect s of  a conspi r acy wer e f el t  as opposed t o t he pl ace 

wher e t he conspi r acy was hat ched,  t hi s does not  appear  t o have 

been t he i ni t i al  i nt er pr et at i on.   Consequent l y,  t he addi t i on of  

t hr ee mor e " i n t hi s st at e"  phr ases t o t he sect i on was not  

i nconsequent i al .   I t  must  be not ed,  however ,  t hat  t he phr ase " i n 

t hi s st at e"  i s l i nked t o t he wor d " sol d, "  meani ng t hat  i t  coul d 

di st i ngui sh t he manuf act ur e or  pr oduct i on of  an ar t i c l e f r om i t s 

sal e.  

                                                 
12 The Legi s l at ur e al so made mi nor  changes t o what  i s now 

Wi s.  St at .  § 133. 03 i n 1923,  1945,  1947,  1957,  1969,  and 1975.  
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¶46 As t he t went i et h cent ur y unf ol ded,  t hi s cour t  f or mal l y 

adher ed t o Pul p Wood.   See,  e. g. ,  Pul p Wood I I ,  168 Wi s.  at  404-

05;  Lewi s & Lei der sdor f  Co. ,  201 Wi s.  at  549.   But  t he f ace of  

f eder al i sm was changi ng.   The l i ne bet ween Chi ef  Just i ce 

Mar shal l ' s  mut ual l y excl usi ve spher es of  i nf l uence began t o 

bl ur ,  as not ed by t he Uni t ed St at es Supr eme Cour t ' s  deci s i on i n 

H. P.  Hood & Sons,  I nc.  v.  DuMond,  336 U. S.  525 ( 1949) ,  i n whi ch 

t he Cour t  r ecogni zed " br oad power  i n t he St at e t o pr ot ect  i t s  

i nhabi t ant s agai nst  per i l s  t o heal t h or  saf et y,  f r audul ent  

t r ader s and hi ghway hazar ds even by use of  measur es whi ch bear  

adver sel y on i nt er st at e commer ce. "   I d.  at  531- 32 ( c i t at i ons 

omi t t ed) .  

¶47 By 1978 t he er osi on of  Mar shal l ' s  " spher es of  

i nf l uence"  concept  was compl et e.   I n Raymond Mot or  

Tr anspor t at i on,  I nc.  v.  Ri ce,  434 U. S.  429 ( 1978) ,  t he Cour t  

acknowl edged t hat  " st at e l egi s l at i on,  desi gned t o ser ve 

l egi t i mat e st at e i nt er est s and appl i ed wi t hout  di scr i mi nat i on 

agai nst  i nt er st at e commer ce,  does not  v i ol at e t he Commer ce 

Cl ause even t hough i t  af f ect s commer ce. "   I d.  at  440.  

¶48 The Ri ce Cour t  char act er i zed t he pr ocess of  eval uat i ng 

a st at e l aw under  t he dor mant  commer ce cl ause as one of  

" del i cat e adj ust ment "  and announced a bal anci ng t est ,  bel i evi ng 

t hat  " no si ngl e concept ual  appr oach i dent i f i es al l  of  t he 

f act or s t hat  may bear  upon a par t i cul ar  case. "   I d.   at  440- 41.   

The Cour t  f r amed t he i nqui r y as a bal ance bet ween t he st at e 

r egul at or y concer n and t he bur den i mposed on i nt er st at e 

commer ce.  
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¶49 The Cour t  el abor at ed on t he t est  cour t s shoul d use t o 

det er mi ne whet her  a st at e l aw undul y bur dens i nt er st at e 

commer ce:  

[ T] he gener al  r ul e t hat  emer ges can be phr ased as 
f ol l ows:  Wher e t he st at ut e r egul at es evenhandedl y t o 
ef f ect uat e a l egi t i mat e l ocal  publ i c i nt er est ,  and i t s 
ef f ect s on i nt er st at e commer ce ar e onl y i nci dent al ,  i t  
wi l l  be uphel d unl ess t he bur den i mposed on such 
commer ce i s c l ear l y excessi ve i n r el at i on t o t he 
put at i ve l ocal  benef i t s.   I f  a l egi t i mat e l ocal  
pur pose i s f ound,  t hen t he quest i on becomes one of  
degr ee.   And t he ext ent  of  t he bur den t hat  wi l l  be 
t ol er at ed wi l l  of  cour se depend on t he nat ur e of  t he 
l ocal  i nt er est  i nvol ved,  and on whet her  i t  coul d be 
pr omot ed as wel l  wi t h a l esser  i mpact  on i nt er st at e 
act i v i t i es.    

I d.  at  441- 42 ( quot i ng Pi ke v.  Br uce Chur ch,  I nc. ,  397 U. S.  137,  

142 ( 1970)  ( i nt er nal  c i t at i ons omi t t ed) .  

¶50 Thi s " del i cat e"  bal anci ng t est ,  expr essi ng t he Cour t ' s  

v i ew of  t he commer ce cl ause i n 1978,  i s dr amat i cal l y di f f er ent  

f r om t he r i gi d i nt er pr et at i on of  t he same cl ause i n t he l at e 

ni net eent h cent ur y.  

¶51 I n 1980 t he Wi sconsi n Legi s l at ur e r epeal ed and 

r ecr eat ed Chapt er  133 of  t he st at ut es.   Ch.  209,  Laws of  1979.   

As i n 1893,  i t  di d not  act  i n a vacuum.   When i t  r ecr eat ed t hi s 

chapt er ,  t he l egi s l at ur e act ed i n an ent i r el y di f f er ent  er a of  

commer ce cl ause j ur i spr udence t han at  t he t i me of  t he l aw' s 

or i gi nal  passage.  

¶52 By 1980 t he Uni t ed St at es Supr eme Cour t  had cl ear l y 

abandoned t he not i on t hat  t her e mi ght  be a " pr eci se poi nt ,  i n 

r el at i on t o ever y i mpor t ant  ar t i c l e,  wher e t he par amount  power  

of  Congr ess t er mi nat es,  and t hat  of  t he St at e begi ns. "   Thur l ow,  
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46 U. S.  at  574.   That  v i ew had been r epl aced by t he Cour t ' s  new 

per cept i on t hat  st at es coul d bur den i nt er st at e commer ce unl ess 

t he bur den was " c l ear l y excessi ve"  i n r el at i on t o t he l ocal  

benef i t s.   See Ri ce,  434 U. S.  at  441- 42.  

¶53 Conver sel y,  t he Supr eme Cour t  had appr oved f eder al  

l egi s l at i on under  t he commer ce c l ause t hat  mi ght ,  i n an ear l i er  

er a,  have been consi der ed r egul at i on of  i nt r ast at e commer ce.   I n 

Hear t  of  At l ant a Mot el ,  I nc.  v.  Uni t ed St at es,  379 U. S.  241 

( 1964) ,  t he Cour t ' s  anal ysi s was r eveal i ng:  

 I t  i s  sai d t hat  t he oper at i on of  t he mot el  her e 
i s of  a pur el y l ocal  char act er .   But ,  assumi ng t hi s t o 
be t r ue,  " [ i ] f  i t  i s  i nt er st at e commer ce t hat  f eel s 
t he pi nch,  i t  does not  mat t er  how l ocal  t he oper at i on 
whi ch appl i es t he squeeze. "   Uni t ed St at es v.  Women' s 
Spor t swear  Mf r s.  Assn. ,  336 U. S.  460,  464 ( 1949) .   As 
Chi ef  Just i ce St one put  i t  i n Uni t ed St at es v.  Dar by 
[ 312 U. S.  100,  118 ( 1941) ] :  

  The power  of  Congr ess over  i nt er st at e 
commer ce i s not  conf i ned t o t he r egul at i on 
of  commer ce among t he st at es.   I t  ext ends t o 
t hose act i v i t i es i nt r ast at e whi ch so af f ect  
i nt er st at e commer ce or  t he exer ci se of  t he 
power  of  Congr ess over  i t  as t o make 
r egul at i on of  t hem appr opr i at e means t o t he 
at t ai nment  of  a l egi t i mat e end,  t he exer ci se 
of  t he gr ant ed power  of  Congr ess t o r egul at e 
i nt er st at e commer ce.   See [ M' Cul l och]  v.  
Mar yl and,  4 Wheat .  316,  421.  

  .  .  .  .   

Thus t he power  of  Congr ess t o pr omot e i nt er st at e 
commer ce al so i ncl udes t he power  t o r egul at e t he l ocal  
i nci dent s t her eof ,  i ncl udi ng l ocal  act i v i t i es i n bot h 
t he St at es of  or i gi n and dest i nat i on,  whi ch mi ght  have 
a subst ant i al  and har mf ul  ef f ect  upon t hat  
commer ce.  .  .  .   

I d.  at  258 ( i nt er nal  c i t at i on omi t t ed) .  
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¶54 I f  a st at e wer e t o conf i ne i t sel f  t o t he r egul at i on of  

what  r emai ned as pur el y i nt r ast at e commer ce af t er  Hear t  of  

At l ant a Mot el ,  i t  woul d not  be r egul at i ng much.  

¶55 Agai nst  t hi s new backdr op,  t he l egi s l at ur e r ecr eat ed 

Chapt er  133.   Mi cr osof t  di scount s t he s i gni f i cance of  t he 1980 

l egi s l at i on,  ar gui ng t hat  t he l egi s l at ur e " di d not  i nt end t o 

al t er  t he l ong- st andi ng i nt er pr et at i on of  t he act . "   Af t er  

car ef ul  r evi ew,  however ,  we t hi nk t he 1980 act i on l eaves l i t t l e 

doubt  of  t he l egi s l at ur e' s i nt ent  t o appl y  t he Wi sconsi n 

ant i t r ust  st at ut e t o i nt er st at e commer ce.  

¶56 Fi r st ,  1979 Assembl y Bi l l  831,  whi ch l ed t o 1979 Act  

209,  was i nt r oduced " by r equest  of  At t or ney Gener al  Br onson C.  

La Fol l et t e. "   Repr esent at i ve Mar y Lou Munt s,  t he pr i nci pal  

Assembl y aut hor ,  had i nt r oduced a bi l l  t o r epeal  and r ecr eat e 

Chapt er  133 i n 1977.   See 1977 A. B.  685.   I t  pr oved t o be ver y 

cont r over si al  and di d not  pass.   Her  l egi s l at i on was r evi sed f or  

t he 1979 sessi on wi t h t he hel p of  t he Wi sconsi n Depar t ment  of  

Just i ce,  and t he new ver si on was gi ven t he of f i c i al  i mpr i mat ur  

of  t he At t or ney Gener al .   I n t est i mony on t he 1979 bi l l ,  

Repr esent at i ve Munt s sai d:  " I  am ver y pl eased t o have been 

i nvol ved wi t h t he Just i ce Depar t ment  i n t he Ef f or t  t o r evi se 

Chapt er  133,  t he Wi sconsi n St at ut e on Tr ust s and Monopol i es.   We 

ar e i ndebt ed t o t he wor k of  t he At t or ney Gener al ' s  of f i ce f or  

t he basi c r evi s i on and t o a number  of  at t or neys wi t h ant i - t r ust  

exper i ence f or  t hei r  suggest i ons f or  s i gni f i cant  i mpr ovement s i n 

our  cur r ent  st at ut es. "   Test i mony of  Mar y Lou Munt s dat ed 
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Oct ober  8,  1979 ( l ocat ed i n Legi s l at i ve Counci l  Fi l es,  Madi son,  

Wi sconsi n) .  

¶57 On Oct ober  3,  1979,  At t or ney Gener al  La Fol l et t e wr ot e 

t he chai r  of  t he Assembl y Commer ce and Consumer  Af f ai r s 

Commi t t ee,  Repr esent at i ve Mar j or i e ( Mi dge)  Mi l l er .   He i ndi cat ed 

t hat  Assembl y Bi l l  831 was a " compr ehensi ve r evi s i on of  Chapt er  

133,  Wi sconsi n' s ant i t r ust  l aw. "   He wr ot e t hat  t he " r evi s i on i s 

t he r esul t  of  many hour s of  wor k by Uni ver si t y of  Wi sconsi n Law 

School  f acul t y,  member s of  t he pr i vat e bar ,  l egi s l at or s,  and 

member s of  t he Depar t ment  of  Just i ce. "   Let t er  t o Repr esent at i ve 

Mar j or i e Mi l l er  f r om At t or ney Gener al  Br onson C.  La Fol l et t e 

dat ed Oct ober  3,  1979 ( l ocat ed i n Legi s l at i ve Counci l  f i l es,  

Madi son,  Wi sconsi n) .  

¶58 Ni net een year s bef or e Assembl y Bi l l  831 was 

i nt r oduced,  t he St at e ar gued i t s aut hor i t y t o r egul at e 

i nt er st at e commer ce i n t he Al l i ed Chemi cal  case and won.   Thr ee 

year s bef or e Assembl y Bi l l  831 was i nt r oduced,  t he Wal l  St r eet  

Jour nal  publ i shed a st or y on st at e ant i t r ust  enf or cement .   I t  

c i t ed Wi sconsi n Assi st ant  At t or ney Gener al  Mi chael  Zal eski  t o 

t he ef f ect  t hat  i n 1975,  Wi sconsi n' s ant i t r ust  di v i s i on won 29 

convi ct i ons agai nst  busi nesses,  f i l ed 32 consent  decr ees,  and 

r ecover ed al most  $1 mi l l i on.   Ti mot hy D.  Schel l har dt ,  Ant i t r ust  

Enf or cement  St epped Up by St at es:  Budget s,  St af f s Gr ow,  Wal l  St .  

J. ,  Oct .  4,  1976.   Legi s l at i ve f i l es show t hat  Zal eski  pl ayed a 

key r ol e i n devel opi ng Assembl y Bi l l  831.   One year  bef or e 

Assembl y Bi l l  831 was i nt r oduced,  t he Wi sconsi n Depar t ment  of  

Just i ce ar gued Raymond Mot or  Tr anspor t at i on,  I nc.  v.  Ri ce,  i n 
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t he Uni t ed St at es Supr eme Cour t .   The case was ar gued by Al ber t  

Har r i man,  an assi st ant  at t or ney gener al  who hel ped wr i t e t he 

St at e' s br i ef  i n Al l i ed Chemi cal .   As not ed above,  Ri ce i s one 

of  t he key cases r evi t al i z i ng st at e power  t o r egul at e i nt er st at e 

commer ce.  

¶59 A f ew mont hs bef or e i nt r oduct i on of  Assembl y Bi l l  831,  

At t or ney Gener al  La Fol l et t e spoke at  t he Ant i t r ust  Semi nar  of  

t he Nat i onal  Associ at i on of  At t or neys Gener al  and st at ed:  " [ I ] t  

i s  now mor e l i kel y t hat  t he wr at h of  st at e ant i t r ust  enf or cement  

wi l l  be f el t  by v i ol at or s t han t hat  of  t he f eder al  gover nment . "   

Pr ess Rel ease,  St at e of  Wi sconsi n Depar t ment  of  Just i ce ( May 18,  

1979)  ( on f i l e at  Wi sconsi n Legi s l at i ve Ref er ence Bur eau) .    

¶60 Because Assembl y Bi l l  831 was so cl osel y l i nked t o t he 

Wi sconsi n Depar t ment  of  Just i ce,  i t  must  have r ef l ect ed t he 

t hi nki ng of  t he Wi sconsi n Depar t ment  of  Just i ce t hat  Chapt er  133 

r eached i nt er st at e commer ce,  f or  t hat  was t he i nt er pr et at i on t he 

Depar t ment  consi st ent l y gave t o t he st at ut e af t er  t he Al l i ed 

Chemi cal  deci s i on.  

¶61 Second,  one of  t he maj or  obj ect i ves of  t he 1980 

l egi s l at i on was t o " r ever se"  t he hol di ng i n I l l i noi s Br i ck Co.  

v.  St at e of  I l l i noi s,  431 U. S.  720 ( 1977) .   I n I l l i noi s Br i ck,  

t he Supr eme Cour t  concl uded t hat  i ndi r ect  pur chaser s har med by 

ant i t r ust  v i ol at i ons coul d not  r ecover  under  f eder al  ant i t r ust  

l aw.   Assembl y Bi l l  831 addr essed t hi s  def i c i ency i n 

Wi s.  St at .  § 133. 18,  whi ch pr ovi des i n par t :  " [ A] ny per son 

i nj ur ed,  di r ect l y or  i ndi r ect l y,  by r eason of  anyt hi ng 

pr ohi bi t ed by t hi s chapt er  may sue t her ef or  and shal l  r ecover  
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t hr eef ol d t he damages sust ai ned by t he per son .  .  .  . "   

( Emphasi s added. )  

¶62 I n hi s l et t er  t o Repr esent at i ve Mar j or i e Mi l l er  of  

Oct ober  3,  1979,  At t or ney Gener al  La Fol l et t e wr ot e:  

 An i mpor t ant  new change woul d r ever se t he ef f ect  
of  t he U. S.  Supr eme Cour t ' s  r ul i ng i n t he I l l i noi s 
Br i ck case on Wi sconsi n l aw.   The Cour t ,  i n t hat  case,  
r ul ed t hat  onl y di r ect  pur chaser s may r ecover  damages 
f or  i l l egal l y pr i ce- f i xed goods.   Thus,  i ndi r ect  
pur chaser s - -  such as st at e and l ocal  gover nment s 
whi ch pur chase most  of  t hei r  suppl i es t hr ough 
whol esal er s,  r et ai l er s or  ot her  mi ddl emen - -  ar e l ef t  
out  i n t he col d when i t  comes t o r ecover i ng f or  t he 
i l l egal l y i nf l at ed pr i ces t hey and t hei r  const i t uent s 
must  pay.   As onl y one exampl e of  how t hi s adver sel y 
af f ect s Wi sconsi n and i t s t axpayer s,  my of f i ce 
r ecent l y r et ur ned near l y a hal f  mi l l i on dol l ar s t o 
numer ous Wi sconsi n school s,  hospi t al s,  muni ci pal i t i es,  
and count i es f r om a set t l ement  of  an ant i t r ust  case 
agai nst  manuf act ur er s of  cont r act  har dwar e.   Had t he 
I l l i noi s Br i ck deci s i on been i n ef f ect  i n 1973,  when 
t hi s case was br ought ,  we woul d not  have been abl e t o 
r ecover  t hi s money f or  Wi sconsi n t axpayer s.  

Let t er  t o Repr esent at i ve Mar j or i e Mi l l er  f r om At t or ney Gener al  

Br onson C.  La Fol l et t e dat ed Oct ober  3,  1979 ( l ocat ed i n 

Legi s l at i ve Counci l  f i l es,  Madi son,  Wi sconsi n) .  

¶63 When t he l egi s l at ur e per mi t t ed i ndi r ect  pur chaser s t o 

seek r ecover y f or  ant i t r ust  v i ol at i ons i t  cer t ai nl y i nt ended t he 

st at ut e t o r each i nt er st at e commer ce.   Thi s r esul t  was di scussed 
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and uphel d i n ARC Amer i ca. 13  The Cour t ' s  hol di ng i n ARC Amer i ca 

r eveal s t hat  at  l east  under  some ci r cumst ances,  st at e ant i t r ust  

st at ut es ar e expect ed t o r each i nt er st at e commer ce. 14  I t  woul d 

be compl et el y unr eal i st i c t o i nt er pr et  Wi s.  St at .  § 133. 18 as 

bei ng l i mi t ed t o i nt r ast at e commer ce.  

¶64 Thi r d,  t ur ni ng di r ect l y t o t he t ext  of  t he 

l egi s l at i on,  t her e i s ampl e evi dence of  changes i n pr i or  l aw 

                                                 
13 I n Cal i f or ni a v.  ARC Amer i ca Cor p. ,  490 U. S.  93 ( 1989) ,  

sever al  st at es al l eged vi ol at i ons of  bot h f eder al  and st at e 
ant i t r ust  l aw by an i nt er st at e monopol y of  concr et e bl ock 
pr oducer s.   I d.  at  97.   The par t i es set t l ed t he case,  but  t he 
f eder al  j udge admi ni st er i ng t he set t l ement  r ef used t o al l ow 
i ndi r ect  pur chaser s t o have access t o t he set t l ement  f und 
because he bel i eved t hat  f eder al  l aw pr eempt ed t he st at e 
ant i t r ust  st at ut es.   I d.  at  99.   The Supr eme Cour t  hel d t hat  t he 
st at e " r epeal er "  st at ut es wer e not  pr eempt ed.   I d.  at  101.    

14 Wi sconsi n' s Depar t ment  of  Just i ce has cer t ai nl y 
i nt er pr et ed t he l aw as enabl i ng i t  t o r each act i v i t i es i n 
i nt er st at e——and even i nt er nat i onal ——commer ce.   See Pr ess 
Rel ease,  Wi sconsi n Depar t ment  of  Just i ce,  Doyl e Announces 
Hi st or i c Set t l ement s Wi t h Vi t ami n Compani es;  Si x Manuf act ur er s 
Agr ee t o Pay Mor e Than $335 Mi l l i on ( Oct .  10,  2000) ,  avai l abl e 
at  www. doj . st at e. wi . us.   I n t he " v i t ami n cases, "  Wi sconsi n l ed 
23 st at es al l egi ng t hat  t he s i x compani es met  i n secr et  i n 
l ocat i ons " ar ound t he wor l d"  t o f i x  v i t ami n pr i ces,  har mi ng 
i ndi r ect  pur chaser s.   I d.   The st at es al l eged vi ol at i ons of  
" st at e and f eder al  l aw. "   I d.   The si x compani es i nvol ved ar e 
gi ant s i n i nt er nat i onal  commer ce,  i ncl udi ng BASF of  Ger many and 
Ei sai  Company of  Japan.   I d.   Thr ee of  t he compani es wer e 
Eur opean and t hr ee wer e Japanese.   I d.   None was based i n t he 
Uni t ed St at es,  l et  al one Wi sconsi n.    

We r ecogni ze t hat  t he Depar t ment ' s conduct  cannot ,  sua 
spont e,  l egi t i mi ze t he under l y i ng st at ut e.   However ,  i t  i s  
per suasi ve evi dence t hat  i n pr act i ce,  commer ci al  par t i es t aci t l y  
agr ee t hat  Wi sconsi n' s l aw may appl y t o i nt er st at e——even 
i nt er nat i onal ——commer ce.  
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r equi r i ng a new i nt er pr et at i on of  t he st at ut e.   Thi s evi dence 

suppor t s f our  s i gni f i cant  pr i nci pl es.  

¶65 a.  Chapt er  133 was r epeal ed and r ecr eat ed,  not  

s i mpl y amended.   I n her  t est i mony,  Repr esent at i ve Munt s st at ed:  

 Wi sconsi n' s cur r ent  ant i - t r ust  l aws r est  on a 
f oundat i on begun over  ei ght y year s ago and ar e over due 
f or  a compr ehensi ve r evi s i on.  .  .  .   

 Because t he l aws concer ni ng ant i - t r ust  have been 
enact ed i n [  ]  pi ecemeal  f ashi on,  conf l i c t s have 
ar i sen i n t he i nt er pr et at i on and wor di ng of  t he 
var i ous sect i ons.  .  .  .   

AB 831 not  onl y c l ar i f i es t he scope and i nt ent  of  
Wi sconsi n' s ant i - t r ust  l aws,  but  al so i nsur es t hat  t he 
st at e' s st at ut es ar e br ought  i nt o l i ne wi t h f eder al  
st at ut es.  .  .  .  .  

.  .  .  .   

AB 831 .  .  .  br oadens cr i t i cal  sect i ons of  t he 
st at ut es [ c i t i ng sect i ons i ncl udi ng sect i on 133. 03] .  

I n concl usi on,  AB 831 wi l l  el i mi nat e many 
ambi gui t i es i n t he pr esent  st at ut es.   Mor e 
i mpor t ant l y,  i t  wi l l  i mpr ove compat i bi l i t y  wi t h 
f eder al  ant i - t r ust  l aw,  enhance st at e enf or cement  and 
i nsi st  on t he pr eser vat i on of  a compet i t i ve c l i mat e i n 
Wi sconsi n.  .  .  .   

Test i mony of  Mar y Lou Munt s dat ed Oct ober  8,  1979 ( l ocat ed i n 

Legi s l at i ve Counci l  f i l es,  Madi son,  Wi sconsi n)  ( emphasi s added) .  

 ¶66 I n an Oct ober  5,  1979,  memor andum t o Repr esent at i ve 

Mi l l er ,  a seni or  st af f  at t or ney f or  t he Legi s l at i ve Counci l ,  

Russ Whi t esel ,  wr ot e:  " Thi s Bi l l  i s  a compl et e r evi s i on of  t he 

st at e ant i - t r ust  and monopol y l aw,  Ch.  133 .  .  .  . "   Wi sconsi n 

Legi s l at i ve Counci l  St af f  Memor andum t o Repr esent at i ve Mi dge 

Mi l l er  f r om Russ Whi t esel ,  Seni or  St af f  At t or ney dat ed Oct ober  
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5,  1979 ( l ocat ed i n Wi sconsi n Legi s l at i ve Counci l  f i l es,  

Madi son,  Wi sconsi n) .   I n t est i mony on Oct ober  8,  1979,  a 

r epr esent at i ve of  Wi sconsi n Manuf act ur er s and Commer ce,  Fr ed W.  

Shaf f er ,  sai d " AB 831 does f ar  mor e t han r evi se exi st i ng 

Wi sconsi n l aw.   I t  changes i t  s i gni f i cant l y. "   Test i mony of  Fr ed 

W.  Shaf f er  dat ed Oct ober  8,  1979 ( l ocat ed i n Legi s l at i ve Counci l  

f i l es,  Madi son,  Wi sconsi n) .  

 ¶67 These st at ement s cont r adi ct  Mi cr osof t ' s  i nt er pr et at i on 

of  t he 1980 act i on and document  a compr ehensi ve r evi s i on of  t he 

l aw.  

¶68 b.  The l egi s l at ur e cr eat ed a ver y br oad st at ement  of  

l egi s l at i ve i nt ent  i n a new sect i on 133. 01.   Thi s decl ar at i on 

sai d i n par t :  " I t  i s  t he i nt ent  of  t he l egi s l at ur e t hat  t hi s 

chapt er  be i nt er pr et ed i n a manner  whi ch gi ves t he most  l i ber al  

const r uct i on t o achi eve t he ai m of  compet i t i on. "   

¶69 Wi sconsi n' s Li t t l e Sher man Act  di d not  have a 

decl ar at i on of  i nt ent  i n 1914 when t hi s cour t  deci ded t he Pul p 

Wood case.   Mor eover ,  sect i on 133. 01 [ now § 133. 03]  was not  

cover ed by any l egi s l at i ve decl ar at i on of  i nt ent  unt i l  r evi s i on 

of  t he whol e chapt er  i n 1980.   A pr evi ous st at ement  of  i nt ent  

appl i ed t o onl y " ss.  133. 17 [ t hr ough]  133. 185. "   Thus,  t he 1980 

l egi s l at i on not  onl y added t he phr ase " most  l i ber al  

const r uct i on, "  but  al so appl i ed t he l egi s l at i ve decl ar at i on t o 

§ 133. 03 f or  t he f i r st  t i me.  

¶70 Thi s cour t  has of t en used l egi s l at i ve decl ar at i ons as 

a val uabl e ai d t o our  anal ysi s.   See,  e. g. ,  LeMer e v.  LeMer e,  

2003 WI  67,  ¶15,  262 Wi s.  2d 426,  663 N. W. 2d 789;  Wood v.  Ci t y 
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of  Madi son,  2003 WI  24,  ¶18,  260 Wi s.  2d 71,  659 N. W. 2d 31;  

Ocasi o v.  Fr oedt er t  Mem' l  Lut her an Hosp. ,  2002 WI  89,  ¶14,  254 

Wi s.  2d 367,  646 N. W. 2d 381.    

¶71 c.  The Legi s l at ur e del et ed r ef er ences t o " i n t hi s 

st at e"  i n t he Li t t l e Sher man Act  por t i on of  t he chapt er .   

Consi der i ng t hat  Assembl y Bi l l  831 came out  of  t he Depar t ment  of  

Just i ce and t he el i mi nat i on of  t he phr ase " i n t hi s st at e"  

f ur t her ed t he Depar t ment ' s v i ews,  a r easonabl e i nf er ence may be 

dr awn t hat  t he el i mi nat i on has si gni f i cance.   Mi cr osof t  di r ect s 

our  at t ent i on t o Emer gency One,  I nc.  v.  Wat er ous Co. ,  23 F.  

Supp.  2d 959,  963- 64 ( 1998) ,  i n whi ch a f eder al  di st r i ct  cour t  

f aced wi t h t he same quest i on di smi ssed t he r epeat ed del et i on of  

" i n t hi s st at e"  as i nsi gni f i cant .   We di sagr ee.   I t  i s  t r ue 

enough t hat  we have no document  addr essi ng t he i ssue di r ect l y.   

Nonet hel ess,  i n i nt er pr et i ng t he st at ut e i n cont ext ,  we bel i eve 

t he del et i on car r i es some wei ght .    

¶72 d.  I f  we di scount  t he pr evai l i ng at mospher e of  1893 

i n an i nt er pr et at i on of  Wi s.  St at .  § 133. 03,  we ar e l ef t  wi t h an 

except i onal l y br oad st at ut e t hat  uses such phr ases as " Ever y 

cont r act  .  .  .  or  conspi r acy, "  " Ever y per son, "  " any cont r act , "  

" any combi nat i on, "  and " Ever y per son who .  .  .  at t empt s t o 

monopol i ze. "   The t ext  i t sel f  does not  per mi t  a l i mi t i ng 

const r uct i on.  

¶73 Fi nal l y,  we addr ess t he pr i nci pl e of  st at ut or y 

i nt er pr et at i on s t at ed i n Zi mmer man t hat  " once a const r uct i on has 

been gi ven t o a st at ut e,  t he const r uct i on becomes par t  of  t he 

st at ut e;  and i t  i s  wi t hi n t he pr ovi nce of  t he l egi s l at ur e al one 
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t o change t he l aw. "   Zi mmer man,  38 Wi s.  2d at  633.   I n t he 

Al l i ed Chemi cal  and Mi l waukee Br aves cases,  t hi s cour t  gave a 

f ocused const r uct i on t o t he st at ut e.   We t hi nk i t  i s  f ar  mor e 

l i kel y t hat  i n 1980 t he l egi s l at ur e acqui esced i n or  

st r engt hened t he i nt er pr et at i on of  Al l i ed Chemi cal  t han t hat  i t  

r evi sed t he st at ut e wi t h t he i nt ent  of  undoi ng t hat  deci s i on.  

¶74 I n shor t ,  we concl ude t hat  Chapt er  133,  par t i cul ar l y 

§ 133. 03,  appl i es t o i nt er st at e commer ce,  at  l east  i n some 

ci r cumst ances.   Consi st ent  wi t h t hi s hol di ng,  we wi t hdr aw t he 

l anguage f r om Conl ey Publ i shi ng t hat  " t he scope of  Chapt er  133 

i s l i mi t ed t o i nt r ast at e t r ansact i ons. "   See Conl ey Publ ' g,  265 

Wi s.  2d 128,  ¶16.  

¶75 The Uni t ed St at es Di st r i ct  Cour t  i n Mi l waukee r eached 

t he same concl usi on i n t he Emer gency One case.   The cour t  

ext ensi vel y anal yzed t he hi st or y and pur pose of  Chapt er  133,  and 

det er mi ned t hat  i t  appl i es t o i nt er st at e commer ce under  some 

ci r cumst ances.   23 F.  Supp.  2d at  966- 67.   Li ke t hi s cour t ,  t he 

Emer gency One cour t  was per suaded by t he l egi s l at i ve hi st or y of  

t he 1980 r evi s i on,  par t i cul ar l y t he por t i on l egi s l at i vel y 

r epeal i ng I l l i noi s Br i ck,  as wel l  as our  hol di ngs i n Al l i ed 

Chemi cal  and Mi l waukee Br aves.   Emer gency One,  23 F.  Supp.  2d at  

966- 67.  

¶76 I n 1997 t he Sevent h Ci r cui t  consi der ed an ant i t r ust  

case i nvol v i ng an Al abama st at ut e i n whi ch t he def endant s,  

manuf act ur er s and whol esal er s of  pr escr i pt i on dr ugs,  made 

si mi l ar  ar gument s t o t hose Mi cr osof t  makes i n t hi s case.   I n r e 

Br and Name Pr escr i pt i on Dr ugs Ant i t r ust  Li t i gat i on,  123 F. 3d 
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599,  612 ( 7t h Ci r .  1997) .   The def endant s c i t ed sever al  cases 

seemi ngl y showi ng t hat  " Al abama' s ant i t r ust  st at ut e i s i ndeed 

l i mi t ed t o i nt r ast at e commer ce. "   I d.  ( c i t i ng Geor gi a Fr ui t  

Exchange v.  Tur ni pseed,  62 So.  542,  546 ( Al a.  1913)  ( " Ther e 

bei ng t hus bot h a st at e and nat i onal  l aw pr ohi bi t i ng unl awf ul  

combi nat i ons i n r est r ai nt  of  t r ade——t he one l aw r el at i ng t o 

i nt r ast at e,  t he ot her  t o i nt er st at e,  commer ce .  .  .  " ) ) . 15   

¶77 The Sevent h Ci r cui t  r ej ect ed t he def endant ' s ar gument .   

I t  st at ed:   

The cases on whi ch t he def endant s r el y .  .  .  dat e 
f r om a per i od i n whi ch,  i nt er st at e commer ce bei ng 
nar r owl y def i ned,  and f eder al  power  t o r egul at e such 
commer ce bei ng deemed excl usi ve,  a st at e st at ut e 
l i mi t ed t o i nt r ast at e commer ce woul d have some,  al bei t  
a st r i ct l y l i mi t ed,  scope and coul d not  have a gr eat er  
scope no mat t er  how much t he st at e want ed i t  t o.   The 
cases t hus wer e not  i nt er pr et i ng t he st at ut e;  t hey 
wer e i nt er pr et i ng t he Const i t ut i on as pl aci ng upper  
and l ower  bounds on t he r each of  t he st at ut e,  and t he 
Const i t ut i on has si nce been r ei nt er pr et ed.  

I d.  at  612- 13.  

¶78 The Sevent h Ci r cui t  added:  " I f  t he st at ut e i s l i mi t ed 

t oday as i t  once was t o commer ce t hat  i s not  wi t hi n t he 

r egul at or y power  of  Congr ess under  t he commer ce cl ause,  i t  i s  a 

dead l et t er  because t her e ar e v i r t ual l y no sal es,  i n Al abama or  

anywher e el se i n t he Uni t ed St at es,  t hat  ar e i nt r ast at e i n t hat  

sense. "   I d.  at  613.   We agr ee.  

                                                 
15 The Al abama cour t ' s  st at ement  i s r emar kabl y s i mi l ar  t o 

t he l anguage i n Pul p Wood:  " The cont r act  we t hi nk i nvol ved 
i nt er st at e commer ce,  and i f  so t he f eder al  st at ut e i s appl i cabl e 
and t he case wi l l  be t r eat ed on t hat  basi s. "   Pul p Wood,  157 
Wi s.  at  615.  
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 ¶79 The Sevent h Ci r cui t  t hus i nt er pr et ed t he Al abama 

st at ut e t o have evol ved i n r esponse t o changi ng i nt er pr et at i ons 

of  t he f eder al  const i t ut i on. 16  I n Wi sconsi n,  t he i nt er pr et at i on 

of  our  st at ut e has changed not  onl y because of  evol ut i on i n 

const i t ut i onal  t heor y,  but  al so because t he l egi s l at ur e act ed t o 

r epeal  and r ecr eat e Chapt er  133 i n 1980,  wi t h al t er ed l anguage.    

¶80 A number  of  st at e cour t s have const r ued st at ut es 

s i mi l ar  t o Wi sconsi n' s t o r each i nt er st at e commer ce.   See,  e. g. ,  

C.  Bennet t  Bui l di ng Suppl i es,  I nc.  v.  Jenn Ai r  Cor p. ,  759 S. W. 2d 

883,  888 ( Mo.  Ct .  App.  1988) ;  St at e v.  St er l i ng Theat r es Co. ,  

394 P. 2d 226,  227 ( Wash.  1964) .  

¶81 We r ecogni ze t hat  our  hol di ng i mpl i es t hat  i n some 

ci r cumst ances,  a monopol i st ' s  conduct  i s act i onabl e under  ei t her  

f eder al  l aw,  Wi sconsi n l aw,  or  bot h.   Thi s concer n i s not  uni que 

t o ant i t r ust  l aw.   Concer ns about  " doubl e j eopar dy"  pr osecut i ons 

dat e back t o t he adopt i on of  t he Bi l l  of  Ri ght s.   U. S.  Const . ,  

                                                 
16 We acknowl edge t hat  t he Al abama Supr eme Cour t  

subsequent l y i nt er pr et ed t he same st at ut e di f f er ent l y.   Abbot t  
Labor at or i es v.  Dur r et t ,  746 So.  2d 316,  337 n. 5 ( Al a.  1999) .   
The Al abama cour t  conduct ed an ext ensi ve r evi ew of  t he Supr eme 
Cour t ' s  commer ce cl ause j ur i spr udence,  as we have.   I d.  at  330-
32.   I t  r eached t he same concl usi on we have:  t hat  dur i ng t he 
l at e ni net eent h cent ur y,  t he t heor y of  " dual  sover ei gnt y"  or ,  as 
we have t er med i t ,  " mut ual l y excl usi ve spher es"  of  power ,  was 
pr edomi nant .   I d.   However ,  t he Al abama cour t  adopt ed an 
or i gi nal i st  const r uct i on of  t he st at ut e,  gi v i ng gr eat  wei ght  t o 
t he Al abama Legi s l at ur e' s i nt ent  at  t he t i me i t  enact ed t he 
Al abama st at ut e.   I d.  at  337 n. 5.   Speci f i cal l y,  t he Al abama 
cour t  r el i ed on t he pr esence of  t he phr ase " wi t hi n t hi s st at e"  
i n t he or i gi nal  act .   I d.   The case her e i s di f f er ent  because,  
as we have di scussed,  our  l egi s l at ur e r epeal ed and r ecr eat ed our  
ant i t r ust  act ,  expr essl y del et i ng al l  r ef er ences t o " i n t hi s  
st at e, "  af t er  our  deci s i on i n Al l i ed Chemi cal .  
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Amend.  V ( " nor  shal l  any per son be subj ect  f or  t he same of f ence 

t o be t wi ce put  i n j eopar dy of  l i f e or  l i mb" ) .   As a gener al  

r ul e,  a per son i s not  unconst i t ut i onal l y subj ect  t o doubl e 

j eopar dy when he i s t r i ed successi vel y by di f f er ent  sover ei gns 

f or  t he same cr i me.   See Uni t ed St at es v.  Wheel er ,  435 U. S.  313,  

317 ( 1978) .   Thi s r ul e der i ves f r om t he mor e gener al  concept  

t hat  t he st at es and t he f eder al  gover nment  ar e separ at e 

sover ei gns,  each ent i t l ed t o enf or ce i t s own l aws.   I d.  at  320.  

¶82 Dupl i cat i ve pr osecut i on i s one t hi ng;  dupl i cat i ve 

r ecover y i s anot her .   " [ I ] t  goes wi t hout  sayi ng t hat  t he cour t s 

can and shoul d pr ecl ude doubl e r ecover y by an i ndi v i dual . "   

E. E. O. C.  v.  Waf f l e House,  I nc. ,  534 U. S.  279,  297 ( 2002) .    

¶83 I n summar y,  we concl ude t hat  Chapt er  133 may r each 

i nt er st at e commer ce under  some ci r cumst ances.    

C.  When May Chapt er  133 Reach I nt er st at e Commer ce? 

¶84 Havi ng det er mi ned t hat  Wi sconsi n' s ant i t r ust  l aw may 

appl y t o i nt er st at e commer ce under  some ci r cumst ances,  we ar e 

conf r ont ed wi t h t he quest i on of  what  t hose ci r cumst ances ar e.    

¶85 A ci v i l  pl ai nt i f f  f i l i ng an act i on under  Wi sconsi n' s 

ant i t r ust  act  must  al l ege t hat  ( 1)  act i onabl e conduct ,  such as 

t he f or mat i on of  a combi nat i on or  conspi r acy,  occur r ed wi t hi n 

t hi s st at e,  even i f  i t s  ef f ect s ar e f el t  pr i mar i l y out si de 

Wi sconsi n;  or  ( 2)  t he conduct  compl ai ned of  " subst ant i al l y  

af f ect s"  t he peopl e of  Wi sconsi n and has i mpact s i n t hi s st at e,  

even i f  t he i l l egal  act i v i t y r esul t i ng i n t hose i mpact s occur r ed 

pr edomi nant l y or  excl usi vel y out si de t hi s st at e.   Al l i ed 

Chemi cal ,  9 Wi s.  2d at  295.   Oper at i ng wi t h l esser  st andar ds 
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woul d j eopar di ze t he act i on,  under mi ne t he val i di t y of  our  

ant i t r ust  st at ut e,  and cr eat e t he spect acl e of  Li l l i put i an 

har assment  i n Wi sconsi n cour t s.   Quest i ons of  pr ovi nci al i sm,  

f avor i t i sm,  and undue bur den on i nt er st at e commer ce shoul d be 

det er mi ned by r esor t  t o cont empor ar y f eder al  commer ce cl ause 

j ur i spr udence.   To say mor e i s beyond t he scope of  t hi s opi ni on.  

 

By the Court.—The or der  of  t he c i r cui t  cour t  i s r ever sed 

and t he cause i s r emanded.  

¶86 SHI RLEY S.  ABRAHAMSON,  C. J. ,  and ANN WALSH BRADLEY,  

J. ,  di d not  par t i c i pat e.  
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